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MVEMORANDUM OPI NI ON

BEGHE, Judge: Petitioner failed to file tinmely Federal
incone tax returns for 1992, 1993, and 1994. Respondent filed

“substitutes for return”! (SFRs) for those years, nmiled

The Commi ssioner has previously represented to this Court
that the term*“substitute for return” (SFR) is a termused by the
Comm ssioner for returns or partial returns prepared by the

(continued. . .)
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petitioner statutory notices of deficiency to which he never
responded, and thereafter assessed incone tax liabilities against
petitioner for those years.

As of March 8, 1999, petitioner’s total unpaid tax
liabilities for the above-nentioned years, including the unpaid
assessed incone tax liabilities, and additions to tax and

interest, were as foll ows:

Unpai d Addi tions to Tax Total Unpaid
Year Assessnent s and/ or | nterest Liabilities
1992 $1, 344. 17 $1, 068. 95 $2,413. 12
1993 5, 505. 15 1, 910. 12 7,415. 27
1994 197, 079. 49 63, 903. 26 260, 982. 75

On February 23, 2000, respondent filed a notice of Federal
tax lien (NFTL) against petitioner’s real property with respect
to $203, 928.81, the then-unpaid bal ance of petitioner’s 1992
through 1994 tax liabilities. On July 26, 2001, respondent

i ssued petitioner a notice of determ nation concerning collection

Y(...continued)
Comm ssi oner where the taxpayer did not file a return. See
Swanson v. Conmi ssioner, 121 T.C. 111, 112 n.1 (2003). The term
“SFR’ has al so been used to describe a return prepared by the
Comm ssi oner under sec. 6020(b). There is no record evidence to
prove or disprove respondent’s assertion in his brief that the
substitutes for return in this case neet the requirenents of sec.
6020(b). For convenience, we refer to the returns prepared by
respondent as SFRs.
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action(s) under section 6320 and/or 6330, 2 which upheld
respondent’s NFTL. 3

The issues for decision presented by petitioner’s tinely
filed petition with this Court are:

1. Wether petitioner is liable for the deficiencies
assessed by respondent. W hold petitioner is liable for the
deficienci es because petitioner has not satisfied the conditions
that would entitle himin this proceeding to contest respondent’s
deficiency determ nations or assessnents; and

2. whether respondent abused his discretion in sustaining
the filing of the Federal tax |ien against petitioner’s property
to secure petitioner’s outstanding incone tax liabilities for tax
years 1992 through 1994. W hold respondent did not abuse his

di scretion in so doing.

2Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.

3On Mar. 8, 1999, respondent sent petitioner a final notice
of intent to levy and notice of the right to a hearing with
respect to his total unpaid tax liabilities; petitioner did not
file atinmely request for a sec. 6330 hearing. After an
equi val ent hearing, respondent upheld the proposed levy. W do
not have jurisdiction to consider the proposed levy. See infra
p. 16. However, because petitioner has conflated the Iien and
| evy issues and nade sone of the same argunents with respect to
both of them we sonetines refer to the proposed levy in
considering petitioner’s argunents against the |ien.



Pr ocedur al Backgr ound

This case was tried in Hartford, Connecticut, on January 6,
2003. Respondent’s opening brief was due April 7, 2003, and
petitioner’s answering brief was due June 5, 2003. On April 7,
2003, respondent filed his brief with the Court.

Petitioner filed five notions for extension of tine to file
his answering brief. These notions included three requests for
extensions to obtain and review the trial transcript, a fourth
request for extension because he did not receive notice of the
granting of the request for the third extension until 2 days
before the third extended due date, and a fifth request for
ext ensi on pendi ng adj udi cation of certain notions that petitioner
stated “are concurrently being submtted to the Court in separate
envel opes” but have never been received by the Court. The Court
granted the first four of these notions, thereby extending the
due date of petitioner’s brief fromJune 5 to Novenber 20, 2003.

The Court’s order of Novenber 5, 2003, denying petitioner’s
fifth nmotion filed Novenber 3, 2003, was served by certified nai
on petitioner at his specified mailing address, P.O Box 210,

G eenwi ch, Connecticut (the post office box address), and was
returned uncl ai red on Novenber 28, 2003. Petitioner did not
notify the Court of any change of his mailing address. On

January 20, 2004, the Court ordered that a copy of the
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Novenber 5, 2003, order be served on petitioner at the post
of fice box address by certified mail and regular mail.

On March 10, 2004, the Court ordered petitioner and
respondent to file, on or before March 22, 2004, a joint status
report or separate status reports indicating whether and when
petitioner filed Federal incone tax returns for 1992 through
1994, and, if so, whether, notw thstanding the outstanding
assessnents and the lien controversy in the case at hand,
respondent was exam ning those returns. Respondent’s status
report, filed March 19, 2004, indicated that petitioner had not
filed the returns, and that, therefore, respondent was not in the
process of exam ning them

On April 6, 2004, petitioner filed a status report
requesting an extension to file his brief and the notions he
intended to file with his |ast extension request (but which he
claimed to have failed by inadvertence to file). |In this status
report, petitioner asserted that “severe health problens” and his
preoccupation with separate litigation as “a pro se defendant”
had caused the delays in filing his brief and the notions.
According to petitioner, the separate litigation involved “a
di spute over fines inposed on petitioner by a condom ni um
association” that had led to foreclosure litigation “involving
t he same condom ni um property that the Respondent has placed a

lien on in the instant case.” Petitioner stated he had not yet
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filed signed Federal income tax returns for the 1992 through 1994
tax years, but he was working with respondent’s revenue officer
to submt information to conplete those returns. The Court

deni ed petitioner’s request for another extension of tine to file
his brief and notified petitioner that the Court would decide the
case on the record and argunents previously submtted.

Fact ual Backqgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference.

Petitioner testified that “for purposes of the trial” and
when he filed the petition in this case, he resided at One
Strawberry H Il Court, Unit 11-C, Stanford, Connecticut (the
Strawberry H Il address). Petitioner testified he is a resident
of Nevada for State incone tax purposes.

Petitioner testified he is a self-enployed engi neer who
travels up to 3 nonths at a tine nore than once a year. In Form
433-A, Collection Information Statenent for Individuals, filed
with the Internal Revenue Service (I RS) on Novenber 11, 1998,
petitioner said he was a “volunteer” and “not enpl oyed.”

Petitioner does not receive wages or salary fromwhich tax
is withheld. During the tax years at issue, petitioner paid

estimated taxes, and petitioner held accounts with financi al
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institutions that withheld taxes fromhis interest and divi dend
i ncone.

As of July 26, 2001, petitioner had failed to file Federal
inconme tax returns for his tax years 1988 t hrough 2000.* There
is no record information or other evidence that petitioner has
filed returns for his 1992 through 1994 tax years.

Petitioner “[dropped] everything” in 1988 when both his
elderly parents were ill with cancer. Petitioner’s parents died
in 1990. Since 1988, petitioner has had a “conbination of health
problens (including * * * surgery)”.

Petitioner could not |ocate his 1987 return anong his
papers and ot her personal possessions that were packed in boxes
as a result of residential noves. Petitioner eventually found a
copy of his 1987 return before trial but made no effort to have
it admtted into evidence. Petitioner asserted his 1987 return
shows a capital |oss carryover of $187,000 and an overpaynent of
t ax exceedi ng $12,000, and he had unspecified losses in
subsequent years, including 1988 through 1993.

During 1996, petitioner used his address at 25 West EI m
Street, Greenwich, Connecticut (the Elm Street address), to

receive Forns 1099-B, Proceeds From Broker and Barter Exchange

“As of Jan. 6, 2003, petitioner had filed returns for his
1995 and 1996 tax years.
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Transactions, and Fornms 1099-Div, D vidends and D stributions,
fromfinancial institutions that paid investnent inconme to him
On Decenber 12, 1996, after having prepared SFRs for
petitioner’s tax years at issue, respondent nailed three notices
of deficiency to petitioner determ ning income tax deficiencies
of $15,812, $10,210, and $153,787 for petitioner’s 1992, 1993,
and 1994 tax years, respectively, failure to file additions to
tax under section 6651(a)(1) of $211 for 1992 and $24, 758 for
1994, and additions to tax under section 6654 of $689 for 1992

and $7,352 for 1994 for failure to pay estimted tax.?®
Respondent sent the notices of deficiency by certified mail to
the Elm Street address.

On January 8, 1997, the U S. Postal Service returned to
respondent the notices of deficiency and the covering envel opes
stanped “uncl ai mred”. The envel opes di splayed no indication that
petitioner was no |onger using the Elm Street address or that
this address was invalid.

Petitioner did not file petitions wwth the Court disputing
the determnations set forth in the statutory noti ces.

On May 5, 1997, respondent assessed incone tax liabilities

agai nst petitioner for the tax years at issue on the basis of the

*Respondent did not determ ne penalties for petitioner’s
1993 tax year.
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SFRs and petitioner’s failure to petition the Court to dispute
the deficiencies determned in the statutory notices.

On or about Decenber 28, 1997, respondent’s revenue officer
Ronal d Mel e (Revenue O ficer Mele) confirmed wth postal
enpl oyees that petitioner’s previous nailing address was the Elm
Street address. On January 28, 1998, Revenue O ficer Mle
confirmed with postal enployees that petitioner was using his
Strawberry Hi Il address as his nmailing address and updated
respondent’ s conputer records accordingly.

During a tel ephone conversation sonetine in 1998, petitioner
instructed Revenue O ficer Mele to use the post office box
address as his mailing address rather than the Strawberry Hil
addr ess.

Respondent’s Proposed Levy

On March 8, 1999, respondent sent petitioner by certified
mai | addressed to petitioner at his post office box address a
final notice of intent to levy and notice of right to a hearing.
On May 14, 1999, respondent received petitioner’s untinely Form
12153, Request for a Collection Due Process Hearing. On June 7,
1999, respondent granted petitioner a so-called equival ent
heari ng under section 301.6330-1T(i), Tenporary Proced. & Adm n.
Regs., 64 Fed. Reg. 3413 (Jan. 22, 1999), because petitioner’s

request was untinely. On Septenber 13, 1999, respondent’s
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Appeals Ofice issued petitioner a decision |etter upholding the
proposed | evy.

In a letter dated Cctober 22, 1999, Revenue O ficer Mle
informed petitioner that respondent would begin I evying on his
i ncone sources and assets on Novenmber 5, 1999.

On or about Novenber 8, 1999, petitioner submtted a Form
9423, Coll ection Appeal Request, in which he attributed the
delays in filing his returns to respondent’s failure to foll ow
t hrough on petitioner’s request for capital |oss carryover
information from 1987 that he needed to file his returns for the
tax years at issue. Petitioner’s Form 9423 states that Revenue
Oficer Mele was unable to obtain petitioner’s 1987 return.

On or about Decenber 7, 1999, petitioner submtted to
Revenue O ficer Mele a request to enter into an install nment
agreenent to pay his tax liabilities for 1992 through 1994. On
January 11, 2000, Revenue O ficer Mele sent a letter to
petitioner’s post office box address denying petitioner’s request
for an install ment agreenent because petitioner had not filed
incone tax returns for 1992 through 1999. The January 11, 2000,
letter specifically instructed petitioner to send an appeal
request to Revenue O ficer Mele at his office address on or
before February 11, 2000, if petitioner wi shed to appeal the
denial of his installnent agreement request. Petitioner did not

appeal the denial of his installnent agreenment request.



Li en Proceedi ng

On January 31, 2000, Revenue O ficer Donald Angotta (Revenue
O ficer Angotta) replaced Revenue O ficer Mele for purposes of
collecting petitioner’s 1992 through 1994 tax liabilities.

On February 23, 2000, respondent filed an NFTL with respect
to petitioner’s 1992 through 1994 tax liabilities agai nst
petitioner’s real property at the land record office in Stanford,
Connecticut. The lien attached to the condom ni um unit
petitioner owned at the Strawberry Hill address.

On February 23, 2000, respondent’s lien unit office muailed
petitioner Letter 3172, Notice of Federal Tax Lien Filing and
Your Right to a Hearing Under |IRC 6320, to the Strawberry Hill
address, with a copy of the NFTL and a Form 12153.

On March 15, 2000, respondent received frompetitioner a
Form 12153 with an attached letter to Revenue Oficer Angotta and
an attached nenorandum (the attached nmenorandum. On the Form
12153, petitioner listed his tel ephone nunber and instructed the
IRS to wite to petitioner’s post office box address, which he
said he checked twice a nonth, if the IRS was unable to reach him
by tel ephone. Petitioner placed the words “See Attachnent”,
apparently referring to the attached nenorandum under both
notations on the Form 12153 that allowed himto appeal either a

“Filed Notice of Federal Tax Lien” or a “Notice of Levy”.
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In the attached nmenorandum petitioner asserted he woul d
conplete his delinquent returns within 60-90 days to prove that
he did not owe the tax liabilities determ ned by respondent.

In the attached nenorandum petitioner also stated he was
appeal i ng Revenue O ficer Angotta' s “levy warning letter” dated
February 14, 2000, which, according to petitioner, stated:
“Enforced collection may include placing a | evy on your bank
accounts, wages, receivables, conm ssions, etc.”® In the
attached nmenorandum petitioner asserted: “M Angotta inforned
me over the telephone that | have until March 15, 2000 to appeal
this action.”

In the attached nenorandum petitioner also said Revenue
O ficer Angotta failed to respond to petitioner’s nessages |eft
on Revenue O ficer Angotta’ s answering machi ne before February
11, 2000, in which petitioner stated that he was ready to
personally nmeet with Revenue O ficer Angotta to hand in his
appeal .

In a letter dated June 22, 2000, Appeals Oficer WIlliamA.
Hirsch (Appeals O ficer Hrsch) informed petitioner that
respondent’ s NFTL had been assigned to himfor consideration.
After repeated failed attenpts by Appeals Oficer H rsch and
petitioner to get in touch with each other, Appeals Oficer

Hrsch, in a letter dated July 26, 2000, informed petitioner that

The Feb. 14, 2000, letter was not part of the record.
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he needed to file his delinquent returns by August 31, 2000, as
condition to discussing collection alternatives such as an
i nstal |l ment agreenent or an offer in conprom se.

On Cctober 3, 2000, Appeals Oficer Hirsch tel ephoned
petitioner and attenpted to conduct a section 6320 hearing, at
which time petitioner requested an extension of tinme to review
his notes. During this conversation, Appeals Oficer Hi rsch
granted petitioner’s request for an extension to file his
del i nquent returns until Novenber 30, 2000. Petitioner agreed t
conduct the hearing by tel ephone rather than in person within 1
week of submtting his delinquent returns.

On Cctober 4, 2000, Appeals Oficer Hrsch sent petitioner
| etter scheduling a tel ephone hearing for Decenber 8, 2000.

On Decenber 8, 2000, Appeals Oficer H rsch tel ephoned
petitioner and conducted petitioner’s section 6320 hearing, even
t hough petitioner had not yet filed his delinquent returns.
There is no evidence in the record that petitioner at any tinme
either requested that the hearing be held in person or objected
to the holding of a hearing by tel ephone.

On July 26, 2001, respondent’s Appeals Ofice issued a
notice of determ nation concerning collection actions informng
petitioner of the determ nation not to wthdraw the NFTL. As of
that date, petitioner had not appealed the rejection of his

i nstal | ment agreenent request.

a

(0]

a
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On August 27, 2001, petitioner tinmely mailed his petition
with the Court in response to the July 26, 2001, notice of
determ nation; the Court received and filed the petition on
Sept enber 4, 2001.°
Di scussi on

As a prelimnary matter, we note that petitioner’s mail and
Iiving arrangenents, which have created and continue to create
difficulties in contacting him and his repeated failures to
conply with deadlines, have inpeded and del ayed respondent’s
collection efforts and the efforts of the Court to resolve these
matters.

We note that petitioner has uttered contradictory testinony
and argunents and has failed to provide respondent and the Court
with reliable informati on and docunents to resolve this matter.
Petitioner bears the risk of loss and the responsibility arising
fromfailure to prepare and file returns and to preserve and
| ocate his cost records and copies of prior returns for use in
substantiating itens required to be reported on his returns for

the years in issue.

‘Petitioner’s mailing of the petition was a tinmely filing on
the | ast day of the 30-day period specified by secs. 6320(c) and
6330(d), as extended by Rule 25. Aug. 25 and 26, 2001, were a
Saturday and Sunday, respectively, and petitioner mailed the
petition on Monday, Aug. 27, 2001. See Querrier v. Conm Ssioner,
T.C. Meno. 2002-3.




- 15 -

Petitioner’s place of residence and enpl oynent status are
uncertain insofar as the record in this case is concerned because
he has given confusing, contradictory, and untrustworthy
testinmony on these issues. Petitioner testified that he is a
resident of Nevada for State income tax purposes, although Nevada
has no inconme tax. See Nev. Rev. Stat. Ann. secs. 360-377A
(Mchie 1999 & Supp. 2001). Perhaps he neans he is a Nevada
resident for the purpose of avoiding State incone taxes.

Petitioner’s testinony that he is a self-enployed engi neer
who travels away from hone for up to 3 nonths at a tinme nore than
once a year contradicts his claimthat when he uses or has used
the post office box address as his mailing address, he checks his
mail twce a nonth. |In Form433-A filed on Novenber 11, 1998,
petitioner said he was a “volunteer” and “not enpl oyed.”

Petitioner has used the illness of his parents from cancer
in 1988 and thereafter as a continued excuse for failing to file
returns right up to the present, even though he also testified in
anot her connection that his parents died in 1990.

On nore than one occasion, petitioner defined what
respondent had to do before petitioner would take action.
Petitioner then did nothing because respondent’s officials did
not exactly follow petitioner’s requirenents as he defined and
sought to inpose them Petitioner has failed to file returns

Wth respect to nore than 10 tax years, failed to tinmely appeal
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the denial of his installnment agreenent request, failed, after
repeated extensions, to file his brief, and failed to file
certain notions that he clainmed he was filing before submtting
his brief.

Petitioner repeatedly made | egal argunments orally during the
trial, even though we instructed petitioner to present his | egal
argunments in his brief. Although we could reject petitioner’s
contentions and declare himin default, and dism ss his case for

failure to file his brief, see Rules 123, 151; Stringer V.

Conm ssioner, 84 T.C. 693 (1985), affd. w thout published opinion

789 F.2d 917 (4th Cir. 1986); Horn v. Conm ssioner, T.C Meno.

2002- 207, we choose instead to address the nerits of respondent’s
determnation to file a lien on petitioner’s property, see Horn

V. Conm ssioner, supra; Conmey v. Conm ssioner, T.C. Mnob. 2001-

275.

Petitioner contests the filing of the NFTL. Petitioner
failed to file a tinely request for hearing with respect to
respondent’s proposed |levy. W therefore have no jurisdiction to

consider the levy. See Morhous v. Conm ssioner, 116 T.C 263,

269 (2001); Kennedy v. Conm ssioner, 116 T.C 255, 261-262

(2001). 8

8Petitioner referred to respondent’s all eged | evies that
occurred in January 1998 that were not part of the record. To
the extent that petitioner refers to respondent’s coll ection
activities before July 22, 1998, we have no jurisdiction to
(continued. . .)
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We have jurisdiction to review respondent’s determ nati on of

the validity of the Federal tax lien on petitioner’s property

under section 6320. See secs. 6211(a), 6213(a), 6214(a); Parker

v. Comm ssioner, 117 T.C 63, 65 (2001); Van Es v. Conm ssi oner,

115 T.C. 324, 327 (2000).

Where the validity of the underlying tax liability is
properly at issue, the Court will review the matter de novo.
VWere the validity of the underlying tax liability is not
properly at issue, the Court will review the Comm ssioner’s
adm ni strative determ nation for abuse of discretion. Goza v.

Comm ssioner, 114 T.C. 176, 181-182 (2000). A taxpayer’s

underlying tax liability nmay be at issue if he did not receive
any statutory notice of deficiency for such tax liability or did
not ot herw se have an opportunity to dispute such tax liability.
See secs. 6320(c), 6330(c)(2)(B)

Petitioner clains he did not file petitions with this Court
contesting the determnations in the three notices of deficiency
because he did not receive the notices of deficiency.

The notices of deficiency were properly nmailed on Decenber

12, 1996, to petitioner’s |ast known address, which, at the tine,

8. ..continued)
review them See Internal Revenue Service Restructuring and
Ref orm Act of 1998, Pub. L. 105-206, sec. 3401, 112 Stat. 746
(which created new sec. 6330 and provided for an effective date
of 180 days after July 22, 1998); see also Van Es v.
Commi ssioner, 115 T.C. 324, 327-328 (2000).
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was the Elm Street address. There is no record evidence
petitioner notified respondent before Decenber 12, 1996, that the
Elm Street address was no longer his mailing address. Respondent
performed a thorough investigation to determ ne petitioner’s
address by contacting the U S. Postal Service and using the
numer ous Forns 1099 petitioner received in 1996.

On January 8, 1997, the U. S. Postal Service returned to
respondent the notices of deficiency and the covering envel opes
stanped “uncl ai mred”. The envel opes di splayed no indication that
petitioner was no |onger using the Elm Street address or that
this address was invalid. 1In the absence of clear evidence to
the contrary, the presunptions of official regularity and
delivery justify the conclusion that respondent sent the
statutory notices, and the U S. Postal Service properly attenpted

to deliver the notices. See United States v. Zolla, 724 F.2d 808

(9th Gr. 1984); United States v. Ahrens, 530 F.2d 781 (8th Cir

1976); Sego v. Commi ssioner, 114 T.C 604, 611 (2000). The facts

and circunstances of this case, including petitioner’s failure to
claimmil sent by the Court and the difficulties in contacting
him lead us to conclude that petitioner’s conduct constituted
del i berate refusal of delivery of the statutory notices. He
thereby forfeited his opportunity to contest the underlying

deficiencies in a proceeding in this Court under section 6330(d).
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See Goza v. Commi ssioner, supra at 183; Sego v. Conmi ssi oner,

supra; Carey v. Conm ssioner, T.C. Mnp. 2002-209.

Because the underlying tax liabilities are not properly at
i ssue, we review respondent’s determ nation for abuse of

di scretion. See Goza v. Conm ssioner, supra;, Sego V.

Conmi ssi oner, supra at 610; Hodgson v. Commi ssioner, T.C. Mno.

1998-70, affd. 18 Fed. Appx. 571 (9th G r. 2001). W nust decide
whet her respondent exercised his discretion arbitrarily,
capriciously, or without sound basis in fact or law. See

Whodral v. Comm ssioner, 112 T.C 19, 23 (1999); Fargo v.

Conmi ssioner, T.C Meno. 2004-13.

Petitioner argues he is not liable for the deficiencies
assessed by respondent. Petitioner also argues respondent’s
Appeals Ofice abused its discretion in sustaining the filing of
the lien because: (1) Respondent did not conply with the notice
requi renents of section 6320(a); (2) respondent failed to conply
wWith petitioner’s request to conduct the section 6320 hearing in
person rather than by tel ephone; and (3) respondent is precluded
fromfiling the NFTL before petitioner appeals the rejection of
his install ment agreenent request.

As expl ai ned below, we hold petitioner is liable for the
deficiencies. W hold respondent’s Appeals O fice did not abuse

its discretion by upholding respondent’s filing of the lien.
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| ssue 1. Petitioner’'s Liability for the Assessed
Defi ci enci es

Petitioner has stated that he wi shes to contest the
underlying liabilities for his tax years at issue. Petitioner
argues that respondent’s determ nation of the anmpbunts of the
assessed incone tax liabilities is incorrect because petitioner
woul d have little or no capital gains tax liability if
respondent’s SFRs had used the actual cost bases, instead of
zero-cost bases, to determine his income fromthe sale of
securities, and if the SFRs had accounted for a capital |oss
carryover from 1987

Petitioner is |liable for the assessed deficiencies because
t he conditions have not been satisfied that would entitle himto
contest the deficiencies in this proceeding.

Petitioner was entitled at the hearing with the Appeal s
officer to challenge the existence or amount of the underlying
tax liabilities for the periods in issue only if he did not
receive a statutory notice of deficiency or did not otherw se
have an opportunity to dispute the liabilities. See sec.
6330(c) (2)(B)

Petitioner forfeited his opportunity to contest the
underlying deficiencies in a proceeding in this Court under
section 6330(d) because of his deliberate refusal of delivery of

the statutory notices. See supra pp. 18-19.
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In any event, petitioner was not ready at trial to prove
that the assessnments overstated his tax liabilities. Taxpayers
bear the burden of proving their entitlenent to deductions. Rule

142(a); Welch v. Helvering, 290 U. S. 111 (1933). The

Commi ssioner is required only to prepare the substitute for
return “fromhis own know edge and from such information as he
can obtain through testinony or otherwise.” Sec. 6020(b); see

Andary-Stern v. Conmi ssioner, T.C. Menp. 2002-212. Petiti oner

did not offer into evidence any records, not even the 1987
return, that would tend to prove his contentions that he had cost
bases greater than zero for purposes of determ ning gains and

| osses on the sale of his securities, or that he had a capital

| oss carryover from 1987. See Poi ndexter v. Conm ssioner, 122

T.C. 280 (2004); Horn v. Conmm ssioner, T.C Meno. 2002-207; Smith

v. Comm ssioner, T.C Meno. 2002-59. Respondent is not obligated

to accept any late-filed returns unless petitioner can
substantiate his clained capital |oss carryover or any other
| osses. See sec. 6001; Rules 142(a), 149(b); Horn v.

Conmi ssioner, supra; Smith v. Conmni Ssioner, supra; Sec.

1.6001-1(a), (e), Incone Tax Regs.

We do not accept petitioner’s excuse that he intends to file
returns for 1992 through 1994. Petitioner has procrastinated and
has failed to file the returns nore than 1 year after finding his

1987 return in 2002. See, e.g., Mntgonery v. Comm ssioner, 122
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T.C. 1, 19 (2004) (Marvel, J., concurring) (“A taxpayer who
procrastinates and seeks to rely solely on his announced
intention to file an anended return as a defense to a proposed
levy or lien * * * proceeds at his peril as his undocunented
intention is not likely to be viewed as a credible challenge to
the underlying tax liability.”). So much nore so with respect to
petitioner, who has never even filed original returns for the
years in issue.

| ssue 2. Respondent’s Exerci se of Discretion in Sustaining
the Lien

a. Overview of Lien Proceedings

The Federal Governnent obtains a lien against “all property
and rights to property, whether real or personal” of any person
Iiable for Federal taxes upon demand for paynment and failure to

pay. See sec. 6321; lannone v. Conm ssioner, 122 T.C 287, 293

(2004). The lien arises automatically on the date of the
assessnment and continues until the tax liability is satisfied or
the statute of limtations bars enforcenent of the lien. Sec.

6322; lannone v. Conm ssioner, supra. |If the taxpayer fails to

pay, the IRS usually files an NFTL with the appropriate State
office in order to validate the |lien against any purchaser,
hol der of a security interest, nechanic’s lienor, or judgnent

lien creditor. See sec. 6323(a); Lindsay v. Conmm ssioner, T.C

Meno. 2001- 285.
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The Conmm ssioner nust provide the taxpayer with witten
notice of the filing of an NFTL not nore than 5 business days
after filing and nust advise the taxpayer of the right to a
hearing before the IRS Appeals O fice. Sec. 6320(a)(1), (2) and
(3).

| f the taxpayer requests a hearing, the IRS Appeals officer
conducting the hearing nust verify that the requirements of any
applicable | aw or adm ni strative procedure have been net. Secs.
6320(c), 6330(c)(1). The Appeals officer nmust al so determ ne
whet her any proposed coll ection action bal ances the need for the
efficient collection of taxes with the legitimte concern of the
t axpayer that any collection action be no nore intrusive than
necessary. Secs. 6320(c), 6330(c)(3).

The RS may withdraw an NFTL if the taxpayer has entered
into an installnment agreenent to satisfy the liability for which
the lien was inposed (and the installnment agreenent does not
specify that the lien will not be withdrawn). Sec. 6323(j)(1).

b. Abuse of Discretion

(1) Section 6320(a) Notice Requirenents

W reject petitioner’s argunent that respondent shoul d not
have sustained the filing of the Federal tax |lien because
respondent failed to mail Letter 3172 and the acconpanyi ng NFTL

to petitioner’s |ast known address.
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Notice of the lien filing may be given to the taxpayer in
person, left at the taxpayer’s dwelling, or sent by certified or
regi stered mail to the taxpayer’s |ast known address. Sec.
6320(a) (2).

On February 23, 2000, respondent tinely nailed to
petitioner’s Strawberry Hi Il address, Letter 3172, with a copy of
t he NFTL.

Petitioner sent a Form 12153 that was received by respondent
on March 15, 2000, within 30 days of respondent’s filing of the
NFTL and the mailing of the Letter 3172. Petitioner sent the
Form 12153 to appeal the February 14, 2000, “levy warning letter”
he clains was i ssued by Revenue O ficer Angotta.

On Decenber 8, 2000, respondent provided petitioner with a
section 6320 hearing to contest the filing of the NFTL. Because
the hearing had been tinely requested within the prescribed 30-
day period, petitioner’s clains that respondent did not send
Letter 3172 to petitioner’s |ast known address and that
petitioner never received it are beside the point. Even though,
in the Form 12153, petitioner appeal ed an alleged “l evy warning
letter”, Appeals Oficer Hrsch’s letters sent to petitioner
before the section 6320 hearing clearly indicated that the

section 6320 hearing would deal with the NFTL.
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(1i) Section 6320 Hearing in Person

Petitioner argued Appeals Oficer Hirsch did not properly
conduct the section 6320 hearing in person.

Section 6320(c) requires that the section 6320 hearing be
conduct ed under the provisions of section 6330(c), (d), and (e).
The hearing under section 6330 need not be conducted face to
face. See sec. 301.6320-1(d)(2), QA-D6 and D7, Proced. & Adm n.

Regs; see also Lunsford v. Comm ssioner, 117 T.C. 183 (2001);

Day v. Comm ssioner, T.C. Mnop. 2004-30; Arnstrong V.

Conmi ssioner, T.C. Menp. 2002-224.

Respondent was not required to provide petitioner with a
face-to-face section 6320 hearing. There is no evidence in the
record petitioner requested such a hearing. Petitioner agreed
t he tel ephone hearing constituted his section 6320 hearing and
did not object to the holding of the hearing by tel ephone.

On the basis of the entire record and applicable [aw, we
conclude that the Appeals officer properly conducted petitioner’s
section 6320 hearing under section 6320(c).

(1i1) Appeal of Rejection of Installnent Agreenent

Petitioner argues that Revenue Oficer Angotta prevented him
fromfiling an adm ni strative appeal of the denial of his
i nstal |l ment agreenent request, and that respondent’s
consi deration of the appeal would have precluded respondent from

filing the NFTL or |evying against his property.
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Respondent woul d not have been required to withdraw the NFTL
even if petitioner had entered into an installnment agreenent to
satisfy the liability for which the lien was inposed. See sec.
6323(j)(1); sec. 301.6323(j)-1(c), Proced. & Adm n. Regs. IRS
Publ i cati on 594, Wat You Shoul d Know About the IRS Collection
Process, cited by petitioner, specifically states that the
Comm ssioner may file a tax lien even if an install nent agreenent
isin effect. |IRS Publication 594 at 6; see, e.g., Beery v.

Comm ssioner, 122 T.C 184, 189-190 (2004) (section 6015(e)(1)(B)

does not preclude the Commi ssioner fromfiling a Federal tax lien
agai nst an individual making an el ection under section 6015).°
We hol d respondent was not precluded fromfiling the NFTL agai nst
petitioner’s property.
Concl usi on

Respondent’ s Appeals O fice did not abuse its discretion in
uphol di ng respondent’s filing of a Federal tax |ien against
petitioner’s property to collect outstanding i ncone tax
liabilities for petitioner’s 1992 through 1994 tax years. As
requi red by section 6330(c)(1), the Appeals officer verified that

the requirenents of applicable |aws and adm nistrative procedures

°ln his petition and during trial, petitioner conflated the
lien and | evy issues. W do not have jurisdiction to consider
any of petitioner’s argunments with respect to respondent’s
proposed |l evy including petitioner’s argunent that his appeal of
the rejection of his installnment agreenent request woul d preclude
respondent’s proposed |l evy. See supra p. 16.



- 27 -
had been nmet. The Appeals officer also determned that the
filing of the tax lien balanced the need for efficient collection
of taxes with petitioner’s legitimte concerns that any
collection action be no nore intrusive than necessary. Al though
this case does not involve a jeopardy assessnent under section
6861, respondent’s security interest in petitioner’s property
W Il be jeopardized if respondent’s security interest is
subordinated to those of other creditors, such as the party or
parties involved in the foreclosure litigation with respect to
petitioner’s condom ni um agai nst which respondent filed the NFTL.

See sec. 6323(a); Lindsay v. Conm ssioner, T.C Meno. 2001-285;

see al so lannone v. Conmm ssioner, 122 T.C at 293 (Federal tax

liens are not extinguished by personal discharge in bankruptcy).
Petitioner’'s |atest status report indicates petitioner is
working with a revenue officer to attenpt to reach agreement with
respondent on his outstanding tax liabilities. |If that is so, we
comrend respondent for displaying extraordinary patience and
forbearance in attenpting to continue to work with petitioner.

See, e.g., Montgonery v. Conm ssioner, 122 T.C. at 10 (the

substantive and procedural protections contained in sections 6320
and 6330 refl ect congressional intent that the Conm ssioner
collect the correct anpbunt of tax, and do so by observing al
applicable | aws and adm ni strative procedures).

In the neantine, we have sustained respondent’s lien;
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respondent has conplied with all requirenents for its validity.
In any event, we do not intend to subject respondent’s ability to
collect petitioner’s tax liabilities to further jeopardy.

To reflect the foregoing,

Deci sion will be entered

for respondent.




